IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

JI M BRADSHAW
Plaintiff

V. NQ 3: 96CV009-B-A

W LLI E ED THOWPSCON, | ndividually
and in his Oficial Capacity as
Deputy Sheriff of Benton County,
M ssi ssi ppi; DANNY JOE SM TH,
Individually and in his Oficial
Capacity as Deputy Sheriff of Benton
County, M ssissippi; ALBERT ARNOLD
McMULLEN, Individually and in his
Oficial Capacity as Sheriff of
Benton County, M ssissippi; HARRY D
PH LLIPS, Individually and in his
Oficial Capacity as a Field Oficer
for the M ssissippi Departnent of
Corrections, and WLLIAM R FORTI ER
Def endant s

VEMORANDUM OPI NI ON

Thi s cause cones before the court upon the notions to dism ss
filed by the defendants, WIIlie Ed Thonpson, Danny Joe Smth, and
Al bert Arnold McMull en. The court has duly considered the parties’

menor anda and exhibits and is ready to rule.

FACTS
In considering a notion to dismss, the court nust accept as
true the factual allegations of the plaintiff's conplaint. Storey

v. United States, 629 F. Supp. 1174, 1176 (N.D. Mss. 1986).

Bearing that in mnd, the facts, as set forth in the plaintiff's
conplaint, are as follows. In August of 1994, the plaintiff agreed

to sell a Kenworth truck which he owned to the defendant Thonpson,



a deputy in the Benton County Sheriff's Department. Since Thonpson
was financing the truck, Bradshaw retained title, which he soon
thereafter pledged as collateral on a loan from the Bank of
Faul kner. On January 31, 1995, for reasons which are irrel evant at
this tine, the plaintiff, along with Joe Tatum an enpl oyee of the
Bank of Faul kner, attenpted to repossess the truck from Thonpson.
After driving from Tippah County to Thonpson's hone in Benton
County, the plaintiff used an extra set of keys to start the truck
and begin the drive back to Tippah County. Wen Tatumcalled the
Benton County Sheriff's Departnment to notify Thonpson that the
truck had been repossessed, as opposed to stolen, Thonpson, al ong
w th defendant Sm th, another deputy, left the sheriff's office in
pursuit of Bradshaw and Tatum After intercepting Bradshaw and
forcing himto pull to the side of the road, deputies Thonpson and
Smth drewtheir service revol vers and ordered Bradshawto step out
of the truck. Wen Bradshaw refused to do so, Thonpson threatened
to kill Bradshaw and fired a round into a tire on the truck. Upon
being fired upon, Bradshaw pulled away, danaging one of the
deputies' cars in the process. The deputies gave chase into Ti ppah
County, where Buck Tatum Joe Tatum s father and president of the
Bank of Faul kner, met the parties at the county I|ine. Br adshaw
continued into town, but Joe Tatumpulled to the side of the road.
Thonmpson, who had ceased pursuit after entering Tippah County,

approached Joe Tatuni s vehicle and threatened to kill Tatum firing



around into the air. Upon seeing Thonpson threaten his son, Buck
Tat um grabbed his shotgun fromhis truck, |oaded it wth birdshot,
and fired at Thonpson, hitting him with at |east one round.
Thonpson gave chase to Buck Tatum firing several shots in Tatunis
direction and threatening to kill him Eventually, both Buck Tatum
and Bradshaw were arrested.

Buck Tatum hired the defendant Fortier to represent both
Tatuns, as well as the Bank of Faul kner and Bradshaw. Fortier had
represented Bradshaw on a prior occasion in which Bradshaw pl ed
guilty to felony marijuana possession, for which Bradshaw was on
probation at the tine. Wil e Buck Tatum was rel eased after a
prelimnary hearing, Bradshawremained injail for fifty-nine days.
After spending several weeks in jail, and with Fortier unable or
refusing to secure his rel ease, Bradshaw deci ded that he should
have separate counsel from the Tatuns. However, when Bradshaw s
wfe told Fortier that they were going to hire soneone else to
represent her husband, Fortier responded by threatening to have
Bradshaw s probation revoked and Bradshaw sent to prison. As a
result of this threat, the plaintiff continued to allow Fortier to
represent him

On March 30, 1995, Bradshaw was all owed to post bond and was
rel eased fromjail. Followng his release, the plaintiff attended
a neeting in Fortier's office in which Fortier infornmed the

plaintiff that he had reached an agreenent with the sheriff's



departnent for the dismssal of all crimnal charges that had been
filed or could be filed by or against any of the parties. Fortier
stated to the plaintiff that all parties would retain any civi
actions they may have for violation of civil rights. Si nce the
agreenent had not been finalized, Bradshawwas to return a few days
later to sign the witten agreenent. When Bradshaw returned to
sign the agreenent, Fortier was not present, and no one from
Fortier's office explained the terns of the witten agreenent to
the plaintiff. The plaintiff signed the agreenent w thout reading
its ternms, and only l|ater discovered that the agreenent released
the sheriff's departnment fromall civil liability.

Bradshaw has now filed a thirty-page conplaint detailing the
events of January 31, 1995, and the subsequent representation by
Fortier. The plaintiff has asserted several causes of action
agai nst the defendants, including clains against the sheriff's
departnment under 42 U.S.C. 88 1983 and 1988 and clains of |egal
mal practi ce against Fortier. On May 1, 1996, the court dism ssed
the plaintiff's clainms against Fortier wthout prejudice for |ack
of subject matter jurisdiction. Defendant Harry D. Phillips was
voluntarily dismssed by the plaintiff on June 3, 1996. The
remai ni ng defendants have filed notions to dism ss on the grounds
that the April 28, 1995, rel ease agreenent signed by the plaintiff
bars Bradshaw from pursuing his 8 1983 clains as alleged in the

conplaint. The agreenent states in relevant part as foll ows:



Ji mBradshaw. . . does hereby rel ease and forever di scharge
Benton County Deputies WIllie Ed Thonpson and Danny Joe
Sm th, Benton County, M ssissippi, and the Benton County
Sheriff's Depart ment, and any and al | ot her
persons...which are or mght be clained to be liable to
me, fromall clainms and demands, of whatever nature, both
crimnal, civil, or otherwise...arising out of the
af oresaid events of January 31, 1995.

LAW
The plaintiff asserts that under the provisions set forth by

the Suprene Court in Newton v. Runery,?! careful scrutiny should be

given to what the Suprene Court has terned release-dism ssal
agreenents. A release-dism ssal agreenent i s an agreenent wherein
a crimnal defendant releases his right to file a civil action
under 42 U. S.C. 8§ 1983 in exchange for a prosecutor's di sm ssal of
pendi ng crimnal charges. The Suprenme Court has rejected the
notion that all such agreenents are invalid per se. Runery, 480
US at 397, 94 L. Ed. 2d at 419. However, a release-dism ssa
agreenent will only be valid and enforceable if the agreenent was
voluntary, there is no evidence of prosecutorial msconduct, and
enforcement of the agreenent would not adversely affect the
rel evant public interests. Runery, 480 U S. at 398, 94 L. Ed. 2d
at 419. Although the plaintiff asserts that the rel ease-di sm ssal
agreenent is invalid under the provisions of Runery, the court

finds that Runery does not apply.

1 480 U.S. 386, 94 L. Ed. 2d 405 (1987).
5



Runery and its progeny involve factual scenarios in which the
plaintiff knowingly entered into a rel ease-dism ssal agreenent.
However, this action presents the scenario of a unilateral m stake,
wherein the plaintiff did not wunderstand the nature of the
agreenent. Bradshaw asserts that he believed he was only rel easi ng
his rights to bring crimnal charges against the defendants, and
has i ndi cated that he woul d not have signed the agreenent if he had
known that it included a waiver of all civil causes of action
However, a settlenment agreenent is not voidable on the basis of a
unil ateral m stake, unless there is evidence of fraud or duress.

Taylor v. Firestone Tire and Rubber Co., 519 So. 2d 436, 438 (M ss.

1988). The plaintiff has presented no evidence of fraud or duress
asserted by the defendants Thonpson, Smth, or MMillen, and
therefore the agreenent should not be set aside on the grounds of
uni | ateral m st ake.

Furthernore, the plaintiff readily admts that he failed to
read the release. It is well-settled in M ssissippi that:

A person cannot avoid a witten contract which he has

entered into on the ground that he did not read it or

have it read to him and that he supposed its terns were

different, unless he was induced not to read it or have

it read to himby fraudul ent representations nade to him

by the other party, on which he was entitled to rely.

Garrett v. Pigford, 67 So. 2d 885 (Mss. 1953). Al t hough the

plaintiff only has a seventh grade education, there is no evidence
that heis illiterate, and the rel ease sets forth in very clear and

unequi vocal terns that Bradshaw was releasing all persons from



l[tability for both civil and crimnal clains arising out of the
incidents of January 31, 1996. Bradshaw attenpts to blane his
attorney, Fortier, who Bradshaw maintains had a conflict of
interest, and who allegedly assured Bradshaw that he was only
releasing his crimnal clains. Even if Bradshaw s attorney had a
conflict of interest and/or failed to properly advise him Bradshaw
is not relieved of his duty to read the agreenent. Fortier's
alleged failures or msconduct -- if they were true -- nmay give
rise to a claimby the plaintiff against his then attorney, but
such allegations do nothing to invalidate the rel ease-di sm ssa

agr eenment .

CONCLUSI ON
For the foregoing reasons, the <court finds that the
defendants' notions to dismss should be granted.
An order will issue accordingly.

TH'S, the day of July, 1996.

NEAL B. BI GEGERS, JR
UNI TED STATES DI STRI CT JUDGE



